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 1 

IDENTITY AND INTEREST OF AMICUS CURIAE1 

Honest Elections Project (“HEP”) is a nonpartisan organization 

devoted to supporting the right of every lawful voter to participate in free 

and honest elections. Through public engagement, advocacy, and public-

interest litigation, HEP defends the fair, reasonable measures that 

legislatures put in place to protect the integrity of the voting process. 

HEP supports commonsense voting rules and opposes efforts to reshape 

elections for partisan gain. HEP has a significant interest in this case 

because it involves efforts to dismantle the federal statutory safeguards 

that ensure nationwide voter record compliance. 

ARGUMENT 

This case raises questions of exceptional importance regarding the 

Attorney General’s ability to safeguard election integrity and protect the 

rights of voters. Congress passed Title III of the Civil Rights Act of 1960 

(the “1960 CRA”), Pub. L. No. 86-449, 74 Stat. 86, to grant the Attorney 

General broad authority to demand and investigate state election 

records. The Attorney General need only make a written demand for such 

 
1 No party’s counsel authored this brief in whole or in part, and no one 
besides Amicus or its counsel contributed money to fund the brief’s 
preparation or submission. 
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records that contains “a statement of the basis and the purpose” of the 

demand. 52 U.S.C. § 20703. The text, history, and contemporaneous 

precedent construing Title III demonstrate that the sufficiency of this 

basis and purpose statement is not subject to review by federal courts. 

Nevertheless, the panel held that the Attorney General failed to comply 

with Title III because the demand for records, in the panel’s view, did not 

include a sufficient “basis” or “purpose.” United States v. Benson, No. 26-

1225, 2026 U.S. App. LEXIS 18362, at *26 (6th Cir. June 24, 2026). 

Because neither text, history, nor precedent demands eviscerating the 

Attorney General’s ability to safeguard federal elections, this Court 

should grant rehearing en banc and reverse the decision of the panel. 

I. Congress Enacted Title III to Grant the Attorney General 
Broad Authority to Investigate and Enforce Suspected 
Violations of the Civil Rights Act 

A. The 1957 Civil Rights Act ensured equal access to 
elections and confidence in voter records but lacked 
a crucial federal enforcement mechanism 

Congress passed the Civil Rights Act of 1957 (the “1957 CRA”), Pub. 

L. No. 85-315, 71 Stat. 634, to guarantee all Americans the equal 

opportunity to participate in elections. The 1957 CRA, among other 

things, established the United States Commission on Civil Rights (the 
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“Commission”) and strengthened existing civil rights statutes. Most 

importantly, however, it authorized the United States, acting through 

the Attorney General, to initiate civil actions for injunctive relief to 

protect the right to vote. See 52 U.S.C. § 10101(c).  

To bring these lawsuits, the 1957 CRA authorized the appointment 

of a new Assistant Attorney General that would be in charge of the 

Department of Justice’s newly created Civil Rights Division. United 

States Commission on Civil Rights, Report of the United States 

Commission on Civil Rights 128 (1959) (“CCR Report”). The Civil Rights 

Division’s jurisdiction also included investigating and enforcing “statutes 

relating to election frauds [and] interference with the right to vote.” Id.  

The 1957 CRA, however, did not provide the Attorney General, 

Civil Rights Division, or the Commission with sufficient mechanisms to 

investigate suspected infringements on the right to vote. In its 1959 

evaluation of the 1957 CRA’s progress, the Commission described that 

“[i]n both Alabama and Louisiana . . . the Commission and its staff 

encountered obstacles in its effort to examine records.” Id. at 137. These 

obstacles, according to the Commission, “were at least partially effective 

as a deterrent to the Commission's discharge of its duty.” Id.   
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For example, Alabama officials erroneously interpreted state 

constitutional provisions as precluding review of registration 

applications by the federal government and production of such records at 

the Commission’s hearing. Id. Without an explicitly legislated 

enforcement mechanism in the 1957 CRA, the Commission was forced to 

rely on its subpoena power. When Alabama officials refused to comply 

with the subpoenas, a federal court ordered them to do so, noting that the 

inspection of voting records “must be considered to be an essential step 

in the process of enforcing and protecting the right to vote.” In re Wallace, 

170 F. Supp. 63, 67 (M.D. Ala. 1959). This led to delays in evaluating 

complaints and even provided time for Alabama to pass legislation 

permitting the destruction of voting records to further thwart compliance 

with the 1957 CRA. CCR Report at 137. This experience led the 

Commission to conclude that “lack of uniform provision for the 

preservation and public inspection of all records pertaining to 

registration and voting hampers and impedes investigation of” civil 

rights complaints. Id. The solution, according to the Commission, was to 

require all State “registration and voting records” to be preserved and 

subject to public inspection. Id. at 138.  
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The Attorney General’s attempts to access state voter records were 

no more successful. Attorney General William P. Rogers, in a statement 

before the Senate Judiciary Committee’s Subcommittee on 

Constitutional Rights, stated that it was “impracticable, if not 

impossible” for the government to assemble “the necessary proof of 

discrimination” to bring a civil suit under the 1957 CRA without pre-suit 

access to state voter records. Proposed Civil Rights Legislation: Hearing 

on S. 942 and S. 955–960 Before the Subcomm. on Constitutional Rights 

of the S. Comm. on the Judiciary, 86th Cong. 13–14 (1959) (statement of 

Honorable William P. Rogers, Attorney General of the United States) 

(“Rogers Statement”). But under then-existing law, the Attorney General 

had no “power to require the production of election records.” Id. at 14. 

“The need for this power [was] plain,” according to Attorney General 

Rogers, because “[s]ome state and local authorities ha[d] refused to 

permit inspection.” Id. He thus advocated for legislation that would 

permit “production and inspection of the records rather than for the 

issuance of a subpoena” and require “retention of records for a period of 

three years.” Id. at 15. 
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B. Congress passed Title III to provide the Attorney 
General with necessary enforcement mechanisms 

In response to the Attorney General’s and the Commission’s 

concerns, Congress passed Title III of the Civil Rights Act of 1960, Pub. 

L. No. 86-449, 74 Stat. 86. Title III requires every election officer to 

“retain and preserve, for a period of twenty-two months from the date of 

any [federal] election . . . all records and papers which come into [the 

official’s] possession relating to any application, registration, payment of 

poll tax, or other act requisite to voting in such election.” 52 U.S.C. 

§ 20701. And it authorizes criminal penalties for “[a]ny person . . . who 

willfully steals, destroys, conceals, mutilates, or alters any record or 

paper required . . . to be retained and preserved.” Id. § 20702.  

Further, Title III requires that such records “upon demand in 

writing by the Attorney General or his representative . . . be made 

available for inspection, reproduction, and copying.” Id. § 20703. The 

Attorney General’s demand need only “contain a statement of the basis 

and the purpose therefor.” Id. The federal “district court for the district 

in which a demand is made” has “jurisdiction by appropriate process to 

compel the production of” the voting records. Id. § 20705. 
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Title III’s supporters made clear that its provisions provided the 

Attorney General with the robust investigatory authority needed to 

pursue civil actions under the 1957 CRA without unnecessarily 

impairing that authority. For example, Senator Keating, “one of the 

principal spokesmen for the bill in the Senate,” emphasized that Title 

III’s requirement that the Attorney General’s demand include a 

statement of its basis and purpose “means only that the Attorney General 

identify in a general way the reasons for his demand.” Coleman v. 

Kennedy, 313 F.2d 867, 868 (5th Cir. 1963) (quoting 106 Cong. Rec. 7767). 

“Clearly a sufficient statement would be the assertion that the demand 

was made for the purpose of investigating possible violations of a Federal 

statute,” and “[n]o showing even of a prima facie case of a violation of 

Federal law need be made.” Id. (quoting 106 Cong. Rec. 7767). 

II. Contemporaneous Precedent Confirmed That the Basis 
and Purpose of the Attorney General’s Demand for 
Records Under Title III Is Not Reviewable 

Armed with this new investigatory authority under Title III, the 

Attorney General immediately began demanding access to state voting 

records to ensure compliance with federal law. Despite desperate 

attempts from some state officials to defy the Attorney General’s 
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demands, federal courts routinely upheld the Attorney General’s Title III 

authority.  

The seminal case is Kennedy v. Lynd, 306 F.2d 222 (5th Cir. 1962). 

After mass resistance to the Attorney General’s Title III demands led to 

conflicting district court decisions and “a basic misconception by the 

respective trial Judges concerning a Title III proceeding,” the Kennedy 

Court sought to “make plain” the nature of the Attorney General’s 

authority under Title III. See id. at 225. The court noted that “Title III 

provides an effective means whereby preliminary investigations of 

registration practices can be made in order to determine whether or not 

such practices conform to constitutional principles.” Id. (internal 

quotation marks omitted). In making a Title III demand, the Attorney 

General performs a “purely investigative” function. Id. And when the 

Attorney General is forced to bring an application to compel production 

pursuant to the demand, such an application is not an “ordinary civil 

action” but a “special statutory proceeding in which the courts play a 

limited, albeit vital, role.” Id.  

Because such a proceeding is simply to enforce the Attorney 

General’s investigatory powers granted by Congress, “the factual 
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foundation for, or the sufficiency of, the Attorney General’s ‘statement of 

the basis and the purpose’ contained in the written demand is not open 

to judicial review or ascertainment.” Id. at 226 (citation omitted). The 

custodian of the requested records is not entitled to discovery or “any 

other procedural device or maneuver . . . to ascertain the factual support 

for, or the sufficiency of, the Attorney General’s statement of the basis 

and purpose.” Id. And the Court may only “determine whether the 

written demand has been made” or “whether the custodians against 

whom orders are sought have been given reasonable notice.” Id. at 226. 

Only these “narrowly confined issues [are] open for judicial review or 

ascertainment.” Id. at 227. 

The Fifth Circuit reaffirmed its construction of federal courts’ 

limited role in reviewing the sufficiency of the Attorney General’s basis 

and purpose statement just one year later in Coleman, 313 F.29 at 867. 

There, the court upheld a Mississippi federal court’s order compelling 

three Mississippi registrars to produce “registration and voting records” 

for the Attorney General’s inspection. Id. The registrars argued that 

there was not a sufficient basis for inspection under Title III because “the 

Attorney General did not divulge the source of his information as to 
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alleged discriminations.” In re Coleman, 208 F. Supp. 199, 200 (S.D. Miss. 

1962). In affirming the district court’s order compelling production, the 

Fifth Circuit emphasized Senator Keating’s statement that the Attorney 

General’s basis and purpose statement need only be “general.” Coleman, 

313 F.2d at 868 (quoting 106 Cong. Rec. 7767). Accordingly, 

contemporaneous precedent construing Title III in response to immediate 

challenges to the Attorney General’s authority confirmed that sufficiency 

of the Attorney General’s basis and purpose statement is not reviewable. 

III. Title III’s Text and Structure Confirm That the Basis and 
Purpose of the Attorney General’s Demand Is Not 
Reviewable 

All of this makes sense in light of Title III’s text and structure, 

which confirm that the basis and purpose of the Attorney General’s 

demand is not reviewable. Title III carefully articulates the records that 

election officers “shall” preserve and make available for public 

inspection––“all records and papers which come into his possession 

relating to any application, registration, payment of poll tax, or other act 

requisite to voting in [a federal] election.” 52 U.S.C. § 20701. It imposes 

criminal penalties on anyone who willfully fails to preserve or make such 

records available or who willfully destroys such records. Id. §§ 20701–
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20702. Title III further provides that such records “shall . . . be made 

available for inspection” upon a demand by the Attorney General. Id. 

§ 20703. And federal courts “shall have jurisdiction by appropriate 

process to compel the production of” such records. Id. § 20705.  

Read in harmony, these provisions plainly demonstrate that the 

Attorney General’s basis and purpose statement is unreviewable. See 

FDA v. Brown & Williamson Tobacco Co., 529 U.S. 120, 133 (2000) 

(discussing importance of construing statutory provisions as a 

“harmonious whole”). Congress has already articulated the universe of 

records that election officers are required to preserve and has imposed 

criminal penalties for failing to do so. See 52 U.S.C. §§ 20701–20702. 

Congress has also entitled the Attorney General to those records upon 

demand and empowered federal courts to “compel the production” of such 

records. See id. §§ 20703, 20705. Congress has thus left little to no room 

for judicial review of the substance of the Attorney General’s demand. 

That is why, over six decades ago, the Kennedy Court held that a court 

may only review the “narrowly confined issues” of “whether the written 

demand has been made” or “whether the custodians against whom orders 

are sought have been given reasonable notice.” 306 F.2d at 226. 
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Title III demands are not the only investigative tool that are rarely 

reviewable by federal courts. Grand jury subpoenas are also generally 

presumed to be reasonable. United States v. R. Enters., Inc., 498 U.S. 292, 

300 (1991). The “recipient who seeks to avoid compliance” bears the 

burden of proving a subpoena is unreasonable. Id. at 301. Before Title 

III, it was necessary that the Civil Rights Commission issue a subpoena 

to compel states to respond to requests for voter records. Rogers 

Statement at 14. Considering that the purpose of Title III was largely to 

create a mechanism to avoid that step, the new demand letter mechanism 

would surely not have been understood to have a lower burden of proof 

necessary for district courts to review their requests than the subpoenas 

before Title III’s enactment. 

If federal district courts have the flexibility to decide whether the 

basis and purpose of the Attorney General’s demand for voter records is 

sufficient—as the panel decision purports––the Attorney General’s 

ability to gather the evidence necessary to evaluate whether state 

registration practices are consistent with federal law will be severely 

limited. The panel’s interpretation of Title III brings the state of election 

oversight back to the time of the 1957 CRA, eviscerating one of the 
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hallmark provisions of the 1960 CRA. Because Title III’s text, history, 

and precedent do not require such a drastic limitation on the Attorney 

General’s election oversight, this Court should grant rehearing en banc. 

CONCLUSION 

For the foregoing reasons, this Court should grant the United States’ 

petition for rehearing en banc. 

Dated: July 15, 2026   
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